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Practitioners of Kentucky workers’ compensa-
tion law are familiar with the Exclusive Remedy 
provision of Chapter 342. KRS § 342.690. An 

employer and its insurance carrier are generally immune 
from suit in civil court. Even tortious acts of bad faith by 
the insurer are kept within the Workers’ Compensation Act. 
This case study illustrates problems that plaintiffs can face if 
they consider an insurance carrier’s conduct to be tortious. 
By evaluating and understanding the insurance carrier’s 
conduct, and despite a limited bad faith law, there may be 
a solution to insurance company tactics. 

The underlying case involved a slip and fall. The plaintiff 
was relatively young (late twenties) and had sustained hip, 
back, knee and wrist injuries. Plaintiff first sought treat-
ment from a parent, a chiropractor, who then referred the 
plaintiff to an orthopedist. The chiropractor then continued 
treatment in unison with the orthopedic care. The case was 
challenged by the defendant on grounds that the injuries 
were minor and temporary; therefore, the treatment recom-
mended by the orthopedic practice was denied. The matter 
was bifurcated, and the plaintiff prevailed. Further treatment 
was ordered, and the chiropractic bills that had not been 
paid were ordered compensable. 

As treatment continued, the hip injury was identified 
as surgical. The defendant challenged the surgery and 
again, the plaintiff prevailed. All the treatment, including 
additional chiropractic care that occurred during the litiga-
tion, was ordered compensable. However, the defendant 
appealed the decision pertaining to the hip treatment to 
the board. Significantly, the case law on point and the Civil 
Rules squarely sided against the defendant’s appeal, which 
the plaintiff argued was frivolous. On appeal, the Workers’ 
Compensation Board affirmed the Administrative Law 
Judge. To a Kentucky workers’ compensation practitioner, 
much of the above sounds commonplace, what was more 
unusual was the failure to pay uncontested benefits and the 
conduct while the Board decision was pending.

The regulations governing the Kentucky Workers’ Com-
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pensation Act make clear that uncontested benefits are to 
be paid without delay. 803 KAR 25:010 § 22(15)(a) states 
unambiguously that:

Benefits awarded by an administrative law 
judge that are not contested shall be paid during 
the pendency of an appeal. A motion requesting 
the payment of these benefits shall not be required. 
Uncontested benefits shall include income benefits 
at an amount lesser than what was awarded if the 
issue on appeal addresses the amount of benefits 
to be awarded as opposed to the entitlement to 
income benefits.

At the Board level, the plaintiff sought sanctions for 
nonpayment of benefits, but the defendant filed pleadings de-
scribed as “status reports,” and the Board deferred ruling as it 
perceived a factual question as to whether payment occurred 
existed and remanded the issue. In reality, no payments were 
made and representations to the contrary were false. Before 
the remanded case was assigned, however, the defendant 
appealed the Board decision, taking jurisdiction away from 
the Department of Workers’ Compensation Claims. The 
appeal, however, was partial in nature. It pertained to the 
Board’s decision vis-à-vis the hip only; as such, the matter of 
sanctions and the issue of payment of uncontested benefits 
was not before the Court of Appeals. The plaintiff had no 
immediate remedy; the option of waiting for the Court of 
Appeals to rule on the issues before it could take months, or 
longer. As there is an appeal of right to the Supreme Court 
in workers’ compensation cases, the possibility of another 
appeal could not be ignored. It could be years before the 
partially appealed matter was decided. 

An exception to the exclusive remedy provision of the 
Workers’ Compensation Act does exist for failure to adhere 
to a judicial order. KRS § 342.305 permits an enforcement 
action to be filed in civil court, but this remedy could also 
take months. The Workers’ Compensation Act permits the 
Department of Workers’ Compensation (DWC) to issue 
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fines for nonpayment of benefits. KRS 
§ 342.335. However, in this case the 
DWC was divested of jurisdiction by 
the partial appeal. Indeed, the plaintiff 
attempted a motion for partial remand 
at the Court of Appeals, who explained 
they did not have the matter before 
them.

In the plaintiff ’s eyes, the carrier’s 
conduct was deliberate. During litiga-
tion, the plaintiff came to feel that the 
workers’ compensation carrier was be-
ing unfair because of the parent-child 
relationship between the plaintiff and 
the chiropractor. The plaintiff felt that 
the appeal of the hip decision was frivo-
lous, and that the nonpayment of ben-
efits was spiteful. The unpaid benefits 
consisted of the entire chiropractic bill 
and partial PPD benefits for uncontest-
ed body parts. The plaintiff felt that the 
carrier had determined it would delay 
payment as long as it possibly could, by 
whatever means, including improper 
ones. The plaintiff was outraged by the 
filings to the Board that falsely claimed 
payments were being made when they 
were not, and the plaintiff wanted to 
be compensated for the delay and the 
distress the delay was causing. The 
plaintiff ’s medical records suggested 
that the stress of the claim resulted in 
an acute stress disorder and the plain-
tiff wanted to be compensated for that 
injury, certain that it was caused by the 
carrier’s behavior. However, obtaining 
such a remedy was an uphill battle. 

A plaintiff can make a bad faith 
claim under the Workers’ Compensa-
tion Act, but in the instant case the 
remedy would have to wait for the ap-
peal to end. This would be a situation 
of “justice delayed is justice denied.” 
The plaintiff felt that the carrier had 
deliberately manufactured a situation 
where there was no jurisdiction to 
provide a remedy and some creative 
lawyering was required. 

Zurich Ins. Co. v. Mitchell, 712 

S.W.2d 340 (Ky 1986), the seminal 
case on the issue of bad faith by a carri-
er, makes clear that nonpayment alone 
is not enough to constitute bad faith. Id. 
at 344. However, the Zurich court left 
a glimmer of hope for mistreated plain-
tiffs: if they could prove some additional 
tortious behavior, then, potentially, a 
civil bad faith case can proceed. Id. at 
344. Of course, the plaintiff still has a 
mountain to climb—all the evidence 
would be in the hands of the carrier, 
and practitioners of insurance bad faith 
litigation are far too familiar with the 
motion to bifurcate the matter until the 
underlying case is resolved. A remedy 
may be possible, but it may be stayed 
until the partial appeal runs through the 
appellate courts. This is not the answer 
the plaintiff wanted. So, what then?

Kentucky permits a tort action for 
abuse of process. The tort requires 1) 
an ulterior purpose, and 2) a willful act 
in the use of the process not proper in 
the regular conduct of the proceeding. 
Bonnie Braes Farms Inc. v. Robinson, 598 
S.W.2d 756 (Ky 1980). While there is 
considerable case law [mostly in the 
defendant’s favor] on the issue of mak-
ing a bad faith claim against a workers’ 
compensation carrier, counsel for the 
plaintiff could find no Kentucky law 
addressing an abuse of process claim. 
The plaintiff surmised that not only 
was the claim permissible, but also that 
there was not a mountain of case law for 
the defendant to cite to seek summary 
judgment on the claim. The plaintiff 
felt that the status reports to the Board 
(along with some other actions) were 
irregular and for an ulterior purpose 
and that the suspicion of treating with 
a chiropractor parent had created a 
malicious desire to punish the plaintiff 
for seeking that care. Thus, an abuse 
of process claim went to the heart of 
the tortious delay. The plaintiff filed a 
complaint, and the chiropractor joined 
as a party.

Shortly after filing, the defendant 
obtained new defense counsel for 
the workers’ compensation case and 
retained counsel for the civil action. 
Upon retention of new workers’ com-
pensation counsel, the uncontested 
benefits were paid, and later, the entire 
claim, including the abuse of process 
action, was successfully mediated.

Would the abuse of process claim 
have succeeded? In this case, it did not 
matter, it served its purpose. Justice 
was not delayed any further. Kentucky 
workers’ compensation practitioners, 
faced with a case where the conduct 
of a defendant is reprehensible, may 
do well to consider the tort of abuse of 
process as a remedy.
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